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The proponents of the Andrews Act are no doubt congratulating themselves on their achievement in stopping euthanasia dead in its tracks. Sadly for them, it will prove to be no more than a Pyrrhic victory. 
The Andrews Act reinstates the common law by overriding the Rights of the Terminally Ill Act (NT). But that will not stop euthanasia. The common law itself allows for assistance in dying in many of the cases covered by the Northern Territory Act. Moreover, it allows that assistance in certain circumstances where the Northern Territory Act did not; and it offers far less protection than that Act did against 'assistance' being given against a patient's wishes. 
The common law already allows assistance in dying 
The common law allows a doctor to give a lethal dose of a drug to a terminally ill patient if two conditions are met. First, the dose must be necessary to relieve severe pain. Second, the doctor's primary intention must be to stop the pain rather than to cause the death. If these conditions are met, the doctor commits no criminal offence.
Explanations for this result vary. The traditional explanation was that the doctor does not intend to kill the patient. That is manifestly silly. Consequently, lawyers are now searching for an alternative explanation. One is that it is not the doctor's act, but the underlying disease, that 'causes' the death. A much better one is that the act is justified as being 'care of the living patient, in his best interests.'
A doctor who wants to meet a patient's request for assistance in dying can satisfy the common law conditions relatively easily. The first is met by focusing on the relief of pain rather than on the inevitable consequences of relieving it. In that case, the doctor can presumably validly claim to have had the primary intention of relieving the pain, not killing the patient. The second condition is met because, when a terminally ill (but not mentally ill) patient is begging for assistance in dying, that necessarily involves the person suffering from severe psychological pain which can only be relieved by the giving of the assistance being sought. 
Of course, some people may say that a lethal dose is never necessary, because the patient's pain can be effectively relieved by putting him or her into a virtual coma. But a doctor would then be faced with a hopeless choice between artificially prolonging the comatose patient's life with intravenous fluids; and denying the patient sustenance and gradually starving him or her to death. We do not believe that judges and juries will impose such a barbarous choice on the medical profession. 
The common law allows assistance in circumstances where the Northern Territory Act did not 
Despite the hysteria it aroused, the Northern Territory Act did not open the floodgates to euthanasia. In fact, it closed off a number of gates already open at common law. First, it was restricted to patients who were both adult and competent - that is, mentally and physically capable of making the request. This excluded all minors. It also excluded adults who were, because of illness or accident, incapable of making the request. Neither of these restrictions is recognised at common law. 
Second, the Northern Territory Act did not allow assistance in dying to be given to people who were suffering psychological pain alone. The Bill was amended in its passage through the Northern Territory Parliament to require severe 'pain or suffering'. 'Distress' was not to be enough. Again, the common law contains no such limitation. It is the intensity of the pain that counts, not its category.
The common law offers far less protection than the Act against 'assistance' being given against a patient's wishes 
The only plausible argument against allowing assistance in dying is the risk of abuse. Regrettably, the common law is hopelessly defective in that regard. The Northern Territory Act, on the other hand, contained stringent safeguards against abuse. 
First, the treating doctor could not act alone. The opinions of a specialist in the terminally ill patient's illness (in relation to the diagnosis and prognosis) and of a psychiatrist (in relation to the absence of a treatable clinical depression) were also required. 
Second, the patient had to sign a prescribed request form after being fully informed about the diagnosis, prognosis and methods of treatment. The patient's signature had to be witnessed by the treating doctor and another independent doctor. The latter doctor had be satisfied that the patient was competent, that the request had been made freely and after due consideration, and that all procedures had been followed. 
Third, the treating doctor had to be present when the dose was administered, had to keep extensive records about the death and the procedures followed, and had to report the death to the Coroner.
The common law, on the other hand, imposes no procedural requirements to minimise the risk that the patient is no longer able to consent, or gives his or her consent without being properly informed or under some form of coercion; or the risk that the doctor's diagnosis is mistaken, or that alternative treatments have been overlooked. There is no audit trail at all. As the particular patient is now dead, the doctor is in a commanding position to assert what happened. In the absence of other evidence, the doctor's assertions are impossible to rebut. 
These, then, are the reasons why the Andrews Act is a Pyrrhic victory for its proponents. Euthanasia has not been stopped dead in its tracks. It will be practised increasingly, in the Northern Territory and elsewhere, by doctors who feel morally and professionally bound to assist, and who are courageous enough to risk prosecution. The common law will increasingly recognise the propriety of giving assistance in dying - and in circumstances far wider than the Northern Territory Act allowed. Regrettably, there will be far less protection against abuse than the Northern Territory Act would have provided. A Pyrrhic victory, indeed, for the supporters of the Andrews Act!
